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STATEMENT OF THE CASF 
Nature of the Case 
After being charged with misdemeanor DUI, possession of drug paraphernalia, 
and felony possession of a controlled substance, methamphetamine, Melinda Gray 
exercised her constitutional right to a jury trial. At trial, the State improperly elicited an 
opinion on Ms. Gray's veracity from one of its law enforcement witnesses, and elicited 
further testimony from the law enforcement witness regarding his conclusion as to one 
of the elements of the charge over the district court's prohibition against such 
questioning. 
On appeal, Ms. Gray contends that the State engaged in two instances of 
misconduct, which included offering "expert" opinion testimony concerning Ms. Gray's 
truthfulness and eliciting testimony regarding Ms. Gray's intent despite the fact that the 
district court sustained the objection by defense counsel. Further, Ms. Gray argues 
that, to the extent that any of the errors complained of in this appeal are deemed to be 
harmless, because the accumulation of errors deprived her of a fair trial, she is 
nevertheless entitled to a new trial based on the cumulative error doctrine. 
Statement of the Facts and Course of Proceedings 
At approximately nine thirty in the evening on July 12, 2013, Officer Travis Poore 
pulled over a Harley Davidson motorcycle after observing the vehicle speeding. (Trial 
Tr., p.119, Ls.5-9, p.120, L.2 - p.121, L.9, p.124, Ls.11-12; Presentence Investigation 
Report (hereinafter, PSI), p.2; R., p.34.) The officer made contact with the driver, who 
was identified as Melinda Gray. (Trial Tr., p.123, Ls.10-15; PSI, p.3; R., p.34.) 
Ms. Gray admitted to consuming alcohol earlier that evening, and field sobriety tests 
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were administered. (Trial Tr., p.127, L:1 - p.136, L.4; PSI, p.3; R., p.34.) Ms. Gray 
failed the three tests and was arrested for DUL (PSI, p.3; R., p.35.) Ms. Gray's blood 
alcohol concentration was determined to be .14. (Trial Tr., p.145, Ls.25 p.146, L.2; 
State's Trial Exhibit 4; R., p.34.) As she was being searched incident to her arrest, 
Officer Poore obtained Ms. Gray's wal!et and handed it to an assisting officer, Corporal 
Chadrick Shepard. (Trial Tr., p.137, Ls.3-14, p.166, Ls.6-16, p.192, Ls:1S-·t9.) The 
wallet contained three prescription pills and a baggie containing a substance that 
appeared to be methamphetamine. (Trial Tr., p.172, Ls. 7-16, p.175, L.3 - p.178, L.13; 
PSI, p.3; R., p.34.) A drug sniffing dog was called to the scene. (Trial Tr., p.181, L.24 -
p.182, L.9; PSI, p.3; R., p.34.) After sniffing the motorcycle, the dog alerted and a pipe 
purportedly used to smoke methamphetamine was located in a container on the 
motorcycle. (Trial Tr., p.183, L.4 - p.184, L.3; PSI, p.3; R., p.34.) Ms. Gray was 
charged with misdemeanor DUI, possession of drug paraphernalia, and felony 
possession of a controlled substance. 1 (R., pp.36-37.) 
Ms. Gary exercised her constitutional right to a jury trial. At trial, the State called 
Corporal Shepard, who testified regarding Ms. Gray's acknowledgment of ownership of 
several of the items. (Trial Tr., p.188, Ls.11-16.) The prosecutor then asked Corporal 
Shepard to opine as to whether the defendant possessed the methamphetamine. (Trial, 
Tr., p.188, Ls.16-18.) Defense counsel objected, and the district court sustained the 
objection. (Trial Tr., p.188, Ls.19-22.) The prosecutor then inquired as to whether, in 
the witness's training and experience, he had ever been lied to before. (Trial Tr., p.188, 
1 The misdemeanor DUI charge and the misdemeanor possession of drug 
paraphernalia charge, Canyon County case number CR2013-16263N, and the felony 
possession of a controlled substance charge, Canyon County case number CR2013-
16332C, were consolidated by the district court. (R., p.27.) 
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Ls.23-24.) The prosecutor then elicited testimony as to why a person would lie and 
whether the fact that some of the items were illegal would make a difference in a 
person's decision to claim ownership. (Trial Tr., p.188, Ls.1-23.) On re-direct, the 
prosecutor asked Corporal Shepard to proffer opinions on what he typically concludes 
when he finds a pipe and a controlled substance. (Trial Tr., p.198, Ls.1-8.) Defense 
counsel objected to the witness invading the province of the jury. (Trial Tr., p.198, Ls.6-
11.) After the district court sustained the objection, the prosecutor asked Corporal 
Shepard the same question, but phrased it as a leading question, to which defense 
counsel made no objection. (Trial Tr., p.198, Ls.13-18.) 
The defense called Ms. Gray during its case in chief. Ms. Gray testified that she 
had left her motorcycle at a bar for the three days prior to the incident. (Trial Tr., p.233, 
L.10 - p.234, L.1.) During that time, her wallet was in one of the bike's saddlebags-
she had only retrieved the wallet that night, and had placed it in her back pocket without 
looking inside it. (Trial Tr., p.233, L.5 - p.234, L.13, p.235, L.24 - p.236, L.11.) In fact, 
she hadn't looked at the contents of the wallet since March, almost four months prior to 
her arrest in the instant case. (Trial Tr., p.237, Ls.12-25.) She also testified that she did 
not recognize the glass pipe found inside the case. (Trial Tr., p.240, Ls.2-6.) 
At the conclusion of the trial, the jury found Ms. Gray guilty as charged. 
(R., pp.108-109.) On January 13, 2014, the district court withheld judgment in 
Ms. Gray's case, and placed her on probation for three years. (1/13/14 Tr., p.17, Ls.1-
4; R., pp.121-124, 138-141.) 
On February 24, 2014, Ms. Gray filed a notice of appeal timely from the judgment 
of conviction. (R., pp.134-137, 149-153.) On appeal, Ms. Gray contends that the State 
engaged in acts of misconduct-offering evidence and arguments concerning 
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Ms. Gray's use of the pipe to smoke methamphetamine, even though that evidence had 
been ruled inadmissible by the district court, and offering "expert" opinion testimony 
concerning Ms. Gray's truthfulness and guilt/innocence. Further, Ms. Gray argues that, 
to the extent that any of the errors complained of in this appeal are deemed to be 
harmless, because the accumulation of errors deprived her of a fair trial, she is entitled 
to a new trial based on the cumulative error doctrine. 
4 
ISSUES 
1. Did the State engage in one or more instances of misconduct, such that 
Ms. Gray is entitled to a new trial? 
2. Was there such an accumulation of errors in this case that Ms. Gray was denied 




The State En a ed In Misconduct Necessitatin A New Trial 
Ms. Gray's conviction was the product of acts of misconduct by the State: (1) 
attempting to establish one of the law enforcement witnesses as an "expert" in 
determining when a person is telling the truth; (2) offering opinion testimony concerning 
Ms. Gray's purported untruthfulness and her guilt/innocence; and (3) eliciting testimony 
from a law enforcement witness regarding his conclusion as to one of the elements of a 
charge-evidence that had previously been ruled inadmissible and which usurped the 
jury's role. 
It was misconduct for the State to proffer opinion testimony concerning: 
(a) Ms. Gray's purported lack of truthfulness during questioning by law enforcement, 
and/or (b) her purported guilt of one of the charged offenses. The improper testimony 
was admitted through Corporal Chadrick Shepard. 
The Idaho Supreme Court has held that "[e]very person accused of crime in 
Idaho has the right to a fair and impartial trial." State v. Sharp, 101 Idaho 498, 504 
(1980). Further, the prosecutor has an independent duty to the defendant with regard to 
his or her right to a fair trial. In the words of the Court: 
We long ago held, "It is the duty of the prosecutor to see that a defendant 
has a fair trial, and that nothing but competent evidence is submitted to 
the jury. They should not "exert their skill and ingenuity to see how far 
they can trespass upon the verge of error, [because] generally in so doing 
they transgress upon the rights of the accused." Prosecutorial misconduct 
includes asking questions where the answer is inadmissible, but the jury 
can infer what the answer would have been simply from the question 
asked. 
State v. Christiansen, 144 Idaho 463, 469 (2007) (internal citations omitted). 
In this case, the prosecutor committed misconduct necessitating a new trial. 
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A. It Was Misconduct To Offer OQinion Testimony Concernin l Ms. Gra 's Purported 
Lack Of Truthfulness And/Or Her Guilt Of The Charged Offense 
It was misconduct for the prosecution to attempt to lay the foundation for 
Corporal Shepard's testimony as an expert witness and to elicit his opinion regarding 
Ms. Gray's veracity. Such was an improper attempt to get inadmissible evidence before 
the jury which constituted prosecutorial misconduct. 
The Idaho Rules of Evidence permit two general types of evidence to be 
presented by witnesses-expert testimony and lay witness testimony. See I.RE. 701, 
702. However, the case law is clear as to both types of testimony-in neither case can 
a witness express an opinion as to the truthfulness of another's testimony, nor can they 
express an opinion as to the defendant's guilt See, e.g. Christiansen, 144 Idaho at 
468-69; State v. Perry, 139 Idaho 520, 525 (2003). 
In State v. Christiansen, the Idaho Supreme Court discussed the inadmissibility 
of one witness's opinion testimony as to another witness's veracity: 
Over one-hundred years ago the Supreme Court of the Territory of Idaho 
held that a question calling "for the opinion of one witness as to the 
truthfulness of another ... is clearly an invasion of the province of the jury, 
who are the judges of the credibility of witnesses." People v. Barnes, 2 
Idaho 148, 150, 9 P. 532, 533 (1886). In State v. Walters, 120 Idaho 46, 
55, 813 P.2d 857, 866 (1990), we stated, "Generally, expert testimony that 
purports to determine whether a particular witness is truthful on a 
particular occasion is not permitted because there is no reason to believe 
that experts are any more qualified to render such opinions than are 
jurors." In State v. Raudebaugh, 124 Idaho 758, 768, 864 P.2d 596, 606 
(1993), we said, "Pursuant to [I.R.E. 608(a)J, testimony by one witness 
that another witness was, or was not, telling the truth when they made a 
particular statement is not admissible evidence." 
State v. Christiansen, 144 Idaho 463, 468 (2007). Christiansen was a case which dealt 
with testimony from an officer as to the body language of the defendant that indicated 
deception. This testimony was deemed, in and of itself, to be improper because it 
suggested or implied an opinion as to the defendant's ultimate veracity. Id. at 467-68. 
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In this case, the prosecutor attempted to establish Corporal Shepard to the jury 
as some sort expert on when a person is lying (see Tr., p.188, Ls.23-25 (establishing 
that Corporal Shepard, in his "training and experience" had been !ied to previously)), the 
prosecutor elicited Corporal Shepard's opinion that Ms. Gray lied when she denied 
knowledge of the methamphetamine and the pipe. This occurred during the following 
exchange: 
Q. At any time did the defendant tell you that the things you found 
were not hers? 
A She said - the first thing she talked about when we asked her 
about the meth was that she didn't know what it was. And then when we 
talked about the methamphetamine pipe in the eyeglass case, she 
claimed ownership of the eyeglasses but claimed she had never seen the 
black box. 
Q. And the black box was inside an eyeglass case? 
A. Correct. 
Q. From everything that you found, did you form an opinion as to 
whether or not the defendant possessed this methamphetamine? 
Defense Counsel. Objection, Your Honor. 
THE COURT. Sustained. 
Prosecutor: From your training and experience, have you ever 
been lied to before? 
A. Yes, ma'am. 
Q. What motivation would someone have to lie to you? 
A. Simply that they don't want to be caught with the crime that they 
have committed. When people get into a spot where they don't want to 
take ownership or responsibility for their actions, then the easiest thing to 
do is to either not claim ownership or give us a false explanation of why it 
would have been in their possession. 
Q. And in this case the things the defendant claimed ownership of, 
were any of them illegal to have? 
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A. The methamphetamine and the glass methamphetamine pipe, 
yes, ma'am. 
Q. But she didn't claim ownership of them; correct? 
A. Oh, no, no, no. The things she claimed ownership of, I'm sorry, 
those were legal. It was the things that were illegal she didn't want to 
claim ownership of. 
Q. Is that something you would consider typical? 
A. Yes, ma'am. 
(Tr., p.188, L.1 p.189, L.23.) 
In this case, it appears that Corporal Shepard's testimony was proffered as some 
sort of expert opinion under Rule 702. (See Trial Tr., p.188, Ls.23-25.) In such a case, 
it was not properly admitted. In State v. Walters, 120 Idaho 46 (1990), the Court held 
that it is error to admit expert opinion testimony which contains both ·'a statement of 
belief about the defendant's guilt or innocence, and his credibility." Id. at 55 (holding 
inadmissible state arson investigator's opinion that defendant-who admitted to starting 
the fire but testified that it was accidental-intentionally started the fire). Likewise, in 
State v. Perry, 139 Idaho 520 (2003), the Court reiterated the well-accepted principle 
that "an expert's opinion, in a proper case, is admissible up to the point where an 
expression of opinion would require the expert to pass upon the credibility of witnesses 
or the weight of disputed evidence. To venture beyond that point, however, is to usurp 
the jury's function." Id. at 525 (quoting State v. Hester, 114 Idaho 688, 696 (1988)). 
Therefore, the jury was just as well-equipped as Corporal Shepard to answer the 
question of whether Ms. Gray was truthful in denying knowledge of the 
methamphetamine and the pipe and, ultimately, whether she is innocent. 
The testimony of the officer in Christiansen was similar to the testimony by 
Corporal Shepard in this case. Corporal Shepard told the jury that he concluded that 
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Ms. Gray's conduct was typical of persons who lie when accused of criminal acts when 
she denied knowledge of the methamphetamine and the pipe, whereas in Christiansen, 
the prosecutor asked several questions regarding the officer's skills in using body 
language to determine veracity, then asked the officer about the specific body language 
of the defendant when interviewed. Id. at 468; Trial Tr., p:188, L.23 - p.189, L.23. 
Notably, the officer in Christiansen was not permitted by the trial court to answer directly 
the question as to whether he believed the defendant was lying, similarly, although 
Corporal Shepard was never directly asked if he believed Ms. Gray was lying when she 
denied knowledge of the methamphetamine and pipe, the last question of the 
prosecutor's series necessitated a conclusion that Ms. Gray's responses were "typical" 
of someone lying about possessing illegal items. (Trial Tr., p.188, L.23 -- p:189, L.23.) 
This was clearly misconduct, particularly where the Christiansen Court indicated that 
even the act of posing the question where the answer is inadmissible constitutes 
misconduct where the jury can infer the answer from the question asked. Id. at 469. 
Accordingly, Corporal Shepard's testimony improperly usurped the jury's role as fact-
finder and should not have been admitted. 
Here, defense counsel objected to Corporal Shepard's opinion testimony. That 
objection was based on the fact that Corporal Shepard was about to offer an opinion as 
to the ultimate question in the case-Ms. Gray's guilt or innocence-and it was 
sustained by the district court. (Trial Tr., p.188, Ls.16-22.) However, defense counsel 
failed to renew his objection immediately thereafter when Corporal Shepard began 
testifying as to the veracity of Ms. Gray's statements regarding her knowledge of the 
methamphetamine and the pipe. (See Trial Tr., p.188, L.23 - p.189, L.23.) Although it 
could be considered part and parcel of the objection that was made, Ms. Gray's counsel 
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did not make a separate objection to this exchange between the prosecutor and 
Corporal Shepard on the basis that Corporal Shepard was improperly asked for his 
opinion as to Ms. Gray's truthfulness or untruthfulness. ( See Trial Tr., p.188, L.16 -
p.189, L.23.) It is a jury question as to whether Ms. Gray possessed the pipe and 
methamphetamine; here the prosecution improperly elicited Corporal Shepard's opinion 
as to whether Ms. Gray was telling the truth about whether she possessed the items--
the ultimate issue before the jury. 
While Ms. Gray's counsel did object to the State's misconduct in asking whether, 
in Corporal Shepard's opinion, Ms. Gray possessed the methamphetamine, counsel 
failed to object a second time when the prosecution began a line of questioning in which 
the Corporal ultimately opined that Ms. Gray was lying to him when she said that she 
did not know of the methamphetamine and the pipe, this Court may find that the issue 
was not preserved and Ms. Gray's appellate claim should be evaluated in light of the 
fundamental error standard of State v. Perry, 150 Idaho 209 (2010). 
Should this Court find that Ms. Gray's objection was not sufficiently specific, 
Ms. Gray can show that the claim raised is one of fundamental error. The Idaho 
Supreme Court has set forth the standard of appellate review of unobjected-to error in 
Perry. Pursuant to Perry, a defendant must demonstrate that: 1) one or more of his 
unwaived constitutional rights were violated; 2) there was a clear and obvious error 
without the need for additional information not contained in the appellate record; and 3) 
the error affected the defendant's substantial rights, meaning that there is a reasonable 
probability that the error affected the outcome of the trial proceedings. Id. at 226. 
Ms. Gray meets all the prongs of this test. Accordingly, she requests that her conviction 
be vacated, and her case remanded to the district court for a new trial. 
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The first question under Perry is whether the misconduct violated an un-waived 
constitutional right. Ms. Gray contends that it did; she asserts that it violated her right to 
a fair trial and due process of law. 2 See Donnelly v. DeChristoforo, 416 U.S. 637, 643 
( 197 4) (recognizing that where prosecutorial misconduct does not directly infringe upon 
rights specifically guaranteed by the Constitution (such as the Fifth Amendment right 
against compelled self-incrimination), it may violate the Constitution by rendering the 
defendant's trial unfair). The State sought to establish Corporal Shepard as an expert in 
truthfulness by asking him, "[f]rom your training and experience, have you ever been 
lied to before?" (Trial Tr., p.188, Ls.23-25.) Corporal Shepard responded affirmatively, 
then went on to explain to the jury that Ms. Gray had a motive to lie, and it was typical 
for a person in that situation to lie and say that the illegal items found did not belong to 
them. (Trial Tr., p.188, L.23 - p.189, L.23.) As such, the State effectively offered 
"expert" opinion testimony that Ms. Gray lied to law enforcement about whether she 
possessed the methamphetamine and the glass pipe, thereby usurping the jury's role as 
fact-finder. Moreover, in the process, the State improperly undermined Ms. Gray's own 
trial testimony, wherein she denied her guilt under oath. In light of all of this, it cannot 
be said that Ms. Gray received a fair trial. 
The next question under Perry is whether the error is plain. In this case, it is. 
Preliminarily, Idaho law is clear that a State's witness-whether cloaked in the title of 
"expert" or not-may not testify that, in his opinion, the defendant is lying, and is guilty 
of the charged offense. See, e.g., State v. Perry, 139 Idaho at 525; Walters, 120 Idaho 
at 55. Moreover, there could be no strategic reason for a defense attorney to fail to 
object to such testimony; there is simply nothing to be gained from allowing law 
2 See U.S. CONST. amends. VI, XIV; IDAHO CONST., art. I§ 13. 
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enforcement to offer a personal "expert" opinion that the defendant lied when she 
asserted her innocence. 
The final question under Perry is whether there is a reasonable possibility that 
the State's misconduct affected the outcome of Ms. Gray's trial. Ms. Gray submits that 
there is. This case turned largely on the knowledge, or lack thereof, of Ms. Gray as to 
what items were in her saddlebags and in her wallet, both of which had been out of her 
possession for several days, if not several months. In light of this, the most critical issue 
in the case was whether Ms. Gray told the truth when she testified at trial. Given that 
Corporal Shepard improperly offered "expert" opinion testimony on this very issue, 
telling the jury that Ms. Gray lied when she claimed her innocence, there is at least a 
reasonable possibility that that improper evidence affected the outcome of the trial. 
8. It Was Misconduct To Offer Opinion Testimony Regarding The Use Of The Glass 
Pipe In An Attempt to Establish The Specific Intent Element Of The Crime 
Ms. Gray contends that State improperly, over the objection of defense counsel 
and the district court's ruling sustaining the objection, intentionally elicited testimony that 
the pipe found in Ms. Gray's sunglasses case was possessed by her with the intent to 
smoke methamphetamine. The prosecutor essentially re-asked the same question that 
had just been ruled inadmissible by the district court. (Trial Tr., p.198, Ls.1-18.) 
The crime of possession of drug paraphernalia is a specific intent crime. 
I.C. § 37-2734A(1); State v. Williams, 134 Idaho 590, 592 (Ct. App. 2000) (holding that 
evidence of prior drug use of was admissible to prove the specific intent element of the 
offense of possession of drug paraphernalia). Thus the State was required to prove that 
Ms. Gray not only possessed the pipe, but that she possessed the pipe with the intent to 
use it to ingest and/or introduce a controlled substance into the human body. (R., p.97.) 
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It is well-established that it is misconduct to simply ignore the district court's 
orders concerning the presentation of evidence. See, e.g., State v. Erickson, 148 Idaho 
679, 683-84 (Ct. App. 20-10) (finding misconduct where the prosecutor phrased a 
question in such a manner as to allow the jury to infer certain information which the 
district court had already ruled inadmissible); State v. Martinez, 136 Idaho 521, 524-25 
(Ct. App. 2001) (finding misconduct where the district court had ruled a certain medical 
report inadmissible (because it was hearsay) and the prosecutor repeatedly attempted 
to elicit testimony from a police officer as to the contents of that report); State v. 
Agundis, 127 Idaho 587, 594-97 (Ct. App. 1995) (finding misconduct where certain 
testimony was deemed to be inadmissible hearsay and the prosecutor attempted to 
elicit it anyway); cf., e.g., State v. Ellington, 151 Idaho 53, 63, 67 (2011) (expressing 
concern at one point that the prosecutor "seem[ed] to have completely ignored the 
court's admonition to 'move on,' by immediately asking another inflammatory question," 
and, at another point, finding that where a testifying police officer "gratuitously and 
unnecessarily injected his clearly inadmissible opinion" into the case, the State's 
conduct would have been held to be improper if it had been challenged as such). 
During the prosecutor's re-direct examination, Corporal Shepard was asked his 
opinion as to what he concludes when he finds a pipe such as the one found in 
Ms. Gray's case. The relevant exchange occurred as follows: 
Q. And when you find something like this pipe and a substance, do 
you come to - do you form any opinions? 
A. I do. 
Q. What are those opinions? 
A. The person in possession of it is typically a drug user. Obviously 
in this case the methamphetamine -
14 
Defense Counsel. Objection, Your Honor. She's asking him to 
come to a conclusion that's in the province of the jury. 
THE COURT. Sustained. 
The Prosecutor. If you find a pipe and a substance and its is a pipe 
that you recognize to be one used for ingesting that substance into the 
body, would you come to a conclusion that that pipe was used for that 
substance? 
A. Yes, ma'am. 
(Tr., p.198, Ls.1-18.) 
The prosecutor's misconduct in flouting the district court's ruling and eliciting the 
officer's opinion on what the pipe was used for was misconduct. While Ms. Gray's 
counsel did object to the State's misconduct when the question was first asked, but 
failed to object a second time when the prosecution essentially asked a leading 
question designed to elicit the same response, this Court may find that the issue was 
not preserved and Ms. Gray's appellate claim should be evaluated in light of the 
fundamental error standard of Perry. 
Should this Court find that Ms. Gray's objection was not sufficiently specific, 
Ms. Gray can show that the claim raised is one of fundamental error. The Idaho 
Supreme Court has set forth the standard of appellate review of unobjected-to error, 
discussed in Section B. Here, Ms. Gray meets all the prongs of the Perry test. 
Accordingly, she requests that her conviction be vacated, and her case remanded to the 
district court for a new trial. 
First is the question of whether the prosecutor's misconduct violated Ms. Gray's 
constitutional rights. She contends that it did; she contends that her right to a fair trial 
and due process of law was violated when the prosecutor disregarded the district 
court's rulings and offered opinion testimony concerning the use of the pipe to smoke 
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the methamphetamine. See Donnelly, 416 U.S. at 643. Accordingly, the pipe usage 
evidence was irrelevant, usurped the jury's role, and was also extremely prejudicial-so 
prejudicial that the district court correctly found it to be inadmissible, and so prejudicial 
that its admission in contravention of the district court's orders deprived Ms. Gray of a 
fair trial and due process of law. 
The second question is whether the error is plain. Ms. Gray submits that it is. 
Prosecutors have an obligation to comply with court orders concerning the presentation 
of evidence. See, e.g., State v. Field, 144 Idaho 559, 572 (2007). More importantly for 
purposes of this case though, it is readily apparent that defense counsel's failure to 
object to the second question, which was really just a re-phrased version of the first 
question, was not a tactical decision on the part of Ms. Gray's counsel. After all, 
counsel had specifically objected to the question, and presumably believed the 
prosecution would not immediately re-ask the same question, and in a leading manner. 
(See Trial Tr., p.198, Ls.1-18.) There could be no tactical reason to object to the first 
question, but abstain from objecting to the second, more pointed, leading question. 
The final question is whether there is a reasonable possibility that the 
prosecutor's misconduct affected the outcome of Ms. Gray's trial. Ms. Gray contends 
that there is. As is discussed above, the use of the opinion testimony appears to have 
been offered in an attempt to satisfy the specific intent element of possession of drug 
paraphernalia by offering the testimony of an "expert" as to Ms. Gray's intent. As such, 
the State's misconduct was extraordinarily prejudicial and, therefore, satisfies the third 
prong of the Perry test. 
16 
IL 
The Accumulation of Errors In This Case Deprived Ms. Gray Of A Fair Trial 
"Under the doctrine of cumulative error, a series of errors, harmless in and of 
themselves, may in the aggregate show the absence of a fair trial." State v. Perry, 150 
Idaho 209, 230 (2010). 
Thus, aithough Ms. Gray contends that both of the errors cited of above were 
prejudicial in their own right, to the extent that this Court disagrees and finds any of 
those errors to be harmless, Ms. Gray asserts that she is entitled to a new trial 
nonetheless. She submits that the above errors, when aggregated, show the absence 
of a fair trial in contravention of her constitutional rights. 
CONCLUSION 
For the foregoing reasons, Ms. Gray respectfully requests that this Court vacate 
her judgment of conviction and remand her case for a new trial. 
DATED this 14th day of November, 2014. 
SALLY J. COOLEY 
Deputy State Appellate Public Defender 
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